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11.1

CONSUMER ABUSE REPORTING
Abuse and neglect are legal, professional, and administrative concepts, which have different applications in different contexts.  Different definitions and standards are applied dependent upon the nature of the relationships between individuals involved.  For example, abuse in a parent/ child relationship is differently defined by law from abuse in an employee/ client relationship. This policy speaks to requirements for employees in two particular contexts:

A. Alleged abuse or neglect of an individual which occurs outside the operation or scope of any Board program or service, and which is not the result of the action or inaction of any individual acting as an employee or agent of the Board.

B. Alleged abuse or neglect of a client of the Board which occurs within the operation or scope of any Board program or service, or which is the result of the action or inaction of any individual acting as an employee or agent of the Board.

The policy requirements for each of these situations are outlined below:

11.1.1
Alleged Neglect Outside Board Service and/ or Non-employee/ Non-agent of Board
It is the policy of D19 CSB that all suspected cases of abuse or neglect be reported to local departments of social services in accordance with Virginia law.  §63.2-1509 of the Code of Virginia (1950), as amended, governs the reporting of suspected abuse or neglect of children.  
§63.2-1606of the Code of Virginia governs the reporting of suspected abuse, neglect, or exploitation of adults.

§ 63.2-1509.  Physicians, nurses, teachers, etc., to report certain injuries to children; penalty for failure to report.
A. The following persons who, in their professional or official capacity, have reason to suspect that a child is an abused or neglected child, shall report the matter immediately to the local department of the county or city wherein the child resides or wherein the abuse or neglect is believed to have occurred or to the Department's toll-free child abuse and neglect hotline: 

1. Any person licensed to practice medicine or any of the healing arts; 
2. Any hospital resident or intern, and any person employed in the nursing profession; 
3. Any person employed as a social worker; 
4. Any probation officer; 
5. Any teacher or other person employed in a public or private school, kindergarten or nursery school; 
6. Any person providing full-time or part-time child care for pay on a regularly planned basis; 

7. Any duly accredited Christian Science practitioner; 

8. Any mental health professional; 

9. Any law-enforcement officer; 

10. Any mediator eligible to receive court referrals pursuant to §8.01-576.8; 

11. Any professional staff person, not previously enumerated, employed by a private or state-operated hospital, institution or facility to which children have been committed or where children have been placed for care and treatment; 

12. Any person associated with or employed by any private organization responsible for the care, custody or control of children; and 

13. Any person who is designated a court-appointed special advocate pursuant to Article 5 (§ 9.1-151 et seq.) of Chapter 1 of Title 9.1. 
If neither the locality in which the child resides nor where the abuse or neglect is believed to have occurred is known, then such report shall be made to the local department of the county or city where the abuse or neglect was discovered or to the Department's toll-free child abuse and neglect hotline. 
If an employee of the local department is suspected of abusing or neglecting a child, the report shall be made to the court of the county or city where the abuse or neglect was discovered. Upon receipt of such a report by the court, the judge shall assign the report to a local department that is not the employer of the suspected employee for investigation or family assessment. The judge may consult with the Department in selecting a local department to respond to the report or the complaint. 
If the information is received by a teacher, staff member, resident, intern or nurse in the course of professional services in a hospital, school or similar institution, such person may, in place of said report, immediately notify the person in charge of the institution or department, or his designee, who shall make such report forthwith. 
The initial report may be an oral report but such report shall be reduced to writing by the child abuse coordinator of the local department on a form prescribed by the Board. Any person required to make the report pursuant to this subsection shall disclose all information that is the basis for his suspicion of abuse or neglect of the child and, upon request, shall make available to the child-protective services coordinator and the local department, which is the agency of jurisdiction, any information, records or reports that document the basis for the report. All persons required by this subsection to report suspected abuse or neglect who maintain a record of a child who is the subject of such a report shall cooperate with the investigating agency and shall make related information, records and reports available to the investigating agency unless such disclosure violates the federal Family Educational Rights and Privacy Act (20 U.S.C. § 1232(g)). Provision of such information, records and reports by a health care provider shall not be prohibited by § 8.01-399. Criminal investigative reports received from law-enforcement agencies shall not be further disseminated by the investigating agency nor shall they be subject to public disclosure. 

B. For purposes of subsection A, "reason to suspect that a child is abused or neglected" shall include (i) a finding made by an attending physician within seven days of a child's birth that the results of a blood or urine test conducted within forty-eight hours of the birth of the child indicate the presence of a controlled substance not prescribed for the mother by a physician; (ii) a finding by an attending physician made within forty-eight hours of a child's birth that the child was born dependent on a controlled substance which was not prescribed by a physician for the mother and has demonstrated withdrawal symptoms; (iii) a diagnosis by an attending physician made within seven days of a child's birth that the child has an illness, disease or condition which, to a reasonable degree of medical certainty, is attributable to in utero exposure to a controlled substance which was not prescribed by a physician for the mother or the child; or (iv) a diagnosis by an attending physician made within seven days of a child's birth that the child has fetal alcohol syndrome attributable to in utero exposure to alcohol. When "reason to suspect" is based upon this subsection, such fact shall be included in the report along with the facts relied upon by the person making the report.

C. Any person who makes a report or provides records or information pursuant to subsection A or who testifies in any judicial proceeding arising from such report, records or information shall be immune from any civil or criminal liability or administrative penalty or sanction on account of such report, records, information or testimony, unless such person acted in bad faith or with malicious purpose. 
D. Any person required to file a report pursuant to this section who fails to do so within seventy-two hours of his first suspicion of child abuse or neglect shall be fined not more than $500 for the first failure and for any subsequent failures not less than $100 nor more than $1,000.  (1975, c. 341, § 63.1-248.3; 1976, c. 348; 1978, c. 747; 1993, c. 443; 1994, c. 840; 1995, c. 810; 1998, cc. 704, 716; 1999, c. 606; 2000, c. 500; 2001, c. 853; 2002, cc. 747, 860.)
§ 63.2-1606.  Protection of aged or incapacitated adults; mandated and voluntary reporting; penalty for failure to report.
A. Matters giving reason to suspect the abuse, neglect or exploitation of adults shall be reported by any person licensed to practice medicine or any of the healing arts, any hospital resident or intern, any person employed in the nursing profession, any person employed by a public or private agency or facility and working with adults, any person providing full-time or part-time care to adults for pay on a regularly scheduled basis, any person employed as a social worker, any mental health professional and any law-enforcement officer, in his professional or official capacity, who has reason to suspect that an adult is an abused, neglected or exploited adult. The report shall be made immediately to the local department of the county or city wherein the adult resides or wherein the adult abuse, neglect or exploitation is believed to have occurred. If neither locality is known, then the report shall be made to the local department of the county or city where the adult abuse, neglect, or exploitation was discovered. If the information is received by a staff member, resident, intern or nurse in the course of professional services in a hospital or similar institution, such person may, in place of the report, immediately notify the person in charge of the institution or department, or his designee, who shall make such report forthwith. Any person required to make the report or notification required by this subsection shall do so either orally or in writing and shall disclose all information that is the basis for the suspicion of adult abuse, neglect or exploitation. Upon request, any person required to make the report shall make available to the adult protective services worker and the local department investigating the reported case of adult abuse, neglect or exploitation any information, records or reports which document the basis for the report. All persons required to report suspected adult abuse, neglect or exploitation who maintain a record of a person who is the subject of such a report shall cooperate with the investigating adult protective services worker of a local department and shall make information, records and reports which are relevant to the investigation available to such worker to the extent permitted by state and federal law.
B. The report required by subsection A shall be reduced to writing within seventy-two hours by the director of the local department on a form prescribed by the Board.

C. Any person required to make a report pursuant to subsection A who has reason to suspect that an adult has been sexually abused as that term is defined in §18.2-67.10, and any person in charge of a hospital or similar institution, or a department thereof, who receives such information from a staff member, resident, intern or nurse, also shall immediately report the matter, either orally or in writing, to the local law-enforcement agency where the adult resides or the sexual abuse is believed to have occurred, or if neither locality is known, then where the abuse was discovered. The person making the report shall disclose and, upon request, make available to the law-enforcement agency all information forming the basis of the report.

D. Any financial institution that suspects that an adult customer has been exploited financially may report such suspected exploitation to the local department of the county or city wherein the adult resides or wherein the exploitation is believed to have occurred. Such a complaint may be oral or in writing. For purposes of this section, a financial institution means any bank, savings institution, credit union, securities firm, or insurance company.
E. Any person other than those specified in subsection A who suspects that an adult is an abused, neglected or exploited adult may report the matter to the local department of the county or city wherein the adult resides or wherein the abuse, neglect or exploitation is believed to have occurred. Such a complaint may be oral or in writing.

F. Any person who makes a report or provides records or information pursuant to subsection A, D or E or who testifies in any judicial proceeding arising from such report, records or information shall be immune from any civil or criminal liability on account of such report, records, information or testimony, unless such person acted in bad faith or with a malicious purpose.

G. All law-enforcement departments and other state and local departments, agencies, authorities and institutions shall cooperate with each adult protective services worker of a local department in the detection and prevention of adult abuse, neglect or exploitation.

H. Any person who is found guilty of failing to make a required report or notification pursuant to subsection A or C, within twenty-four hours of having the reason to suspect abuse, shall be fined not more than $500 for the first failure and not less than $100 nor more than $1,000 for any subsequent failures.  (1977, c. 547, § 63.1-55.3; 1984, c. 628; 1986, cc. 448, 487; 1990, c. 308; 1991, c. 33; 1994, c. 891; 1997, c. 687; 1999, c. 749; 2001, c. 191; 2002, c. 747.)
This policy repeats and reiterates the statutory requirements for reporting of abuse, neglect, or exploitation.  The definitions of abuse in this context are provided in the Code sections referenced above.  All individuals who are subject to the provisions of the Board's human resources policies are deemed to be included among the classes of professional personnel cited in the Code who are required to report.  Furthermore, it is the policy of the Board that the reporting employee shall inform his/ her supervisor of all such reports to local departments of social services and that the appropriate Director be notified of all such reports.

11.1.2
Reporting Alleged Abuse/ Neglect Within Board Service, and/ or by Employee/ Agent of Board
District 19 Community Services Board employees are required to conduct themselves toward clients in such a manner that clients will be free from every form of abuse, neglect, exploitation, or unnecessary restraint, and from any other acts that are non-therapeutic and counter to client treatment plans.  Client/ Consumers are defined as persons receiving habilitative or rehabilitative services from D19 CSB and for whom an intake has been completed and a record exists.  When the person receiving services is legally unable to exercise self-representation at any time, "client/ consumer" is interpreted to also refer to those authorized to make decisions on behalf of the primary consumer of services (i.e. family member, significant other, legal guardians, etc.).  Parents/ Guardians of non-minor client/ consumers are not considered consumers unless the non- minor has been legally adjudicated incompetent or treatment is also being furnished to the parent/ guardian/ sibling and an open client record is being maintained on that person.  Employees are required to honor the spirit and intent as well as follow the letter of the DMHMRSAS's Rules and Regulations to Assure the Rights of Consumers Receiving Services from Providers of Mental Health, Mental Retardation and Substance Abuse Services.  "The District 19 Community Services Board Human Rights Plan" establishes procedures and standards for ensuring the proper implementation of those regulations.  Copies of both the aforementioned documents are available at respective work sites.  The reader is referred to the Human Rights Plan for more comprehensive information.
A. In this context, consumer abuse is defined as 

Any act or failure to act by an employee or other person responsible for the care of a consumer that was performed or was failed to be performed knowingly, recklessly, or intentionally, and that caused or might have caused physical or psychological harm, injury, or death to a consumer receiving services. Examples of abuse include but are not limited to the following:

1. Rape, sexual assault, or other criminal sexual behavior; 

2. Assault or battery; 

3. Use of language that demeans, threatens, intimidates or humiliates the person; 

4. Misuse or misappropriation of the person's assets, goods or property; 

5. Use of excessive force when placing a person in physical or mechanical restraint; 

6. Use on a person of physical or mechanical restraints that is not in compliance with federal and state laws, regulations, and policies, professionally accepted standards of practice or the person's ISP; and 

7. Use of more restrictive or intensive services or denial of services to punish the person or that is not consistent with his ISP.
Because the operation of a treatment program, whether residential or non-residential, is substantially affected by caseload and availability of staff, employees are required to report to their supervisor within 24 hours when the absence of scheduled staff creates a situation in which the supervision and/ or safety of the clients may be inadequate.

Any client, authorized representative, advocate, employee or other interested person who believes that a client has been abused as defined above, by any D19 CSB staff, student, volunteer or contractor shall immediately report such to the Division Director.  The Division Director will review the allegations of the complaint and determine whether there is the possibility that harm, abuse, or exploitation has occurred.  If the Division Director suspects that the complaint could possibly involve abuse, the Executive Director is notified immediately; otherwise, the Division Director will document the complaint and indicate how the complaint was resolved.  A copy of the documentation is forwarded to the Executive Director within ten (10) working days.  The Executive Director will determine whether any interim measures are necessary to protect the client pending completion of an investigation.  Such measures may include, but are not limited to, directing the employee or employees allegedly involved to have no contact with the client; temporarily reassigning or transferring such employee or employees; temporarily suspending such employee or employees pending completion of investigation.

11.1.3

Investigation Process
The Executive Director or designee will initiate an investigation.  The Executive Director will notify, as appropriate, the authorities.  Investigators appointed by the Executive Director will make a report to the Executive Director within ten (10) working days of their appointment.  If abuse, neglect or exploitation occurred, the Executive Director will take any action required to protect the consumer and other consumers. All actions must be documented and reported as required.  In all cases, the Executive Director will provide written notice, within seven working days following the completion of the investigation, of the decision and all actions taken to the consumer or the consumer's legally authorized representative, the human rights advocate, the investigating authority, and the involved employee or employees.
If the consumer abuse is substantiated, the employee responsible will be subject to appropriate disciplinary action.  Separation from employment because of abuse requires the signatory approval of the Executive Director.  The terminated employee has the right of grievance through the grievance policy.

While the investigation is ongoing, written materials relating to the report and investigation of abuse are maintained in a client abuse investigation file, which is confidential.  Access to the file is restricted by the Executive Director and/ or designee.

If a report of abuse is not substantiated, written materials and a determination of non-substantiation are sealed and maintained in the client abuse investigation file and labeled as "Report and Investigation of Client Abuse -- NON-SUBSTANTIATED."  The month and year of the report are noted on the envelope.  No record of the client abuse report, investigation or determination is placed in the employee personnel file.

When substantiation of client abuse results in termination, copies of the report, investigation, determination and notice to the employee are placed in special files relating to disciplinary action and investigation reports.

The Executive Director or designee will notify the employee accused of this conduct, in writing, of the allegations and the need to conduct an investigation.  The employee shall be informed, in writing, of their right to provide a written response to these allegations.  The employee shall be informed of any change in employment status due to these allegations.  The employee shall be notified that they have the right to access the agency's grievance procedure when they disagree with any agency actions taken due to the investigation results.

11.1.4

Employee Roles in Internal Investigation

- Employees are encouraged to participate in investigative process.

No disciplinary action will be taken if staff refuses to participate or provide factual information that may be damaging to the Board.
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